






































B.  Prop E Was A Foreseeable Change of Law.
Cofnp[y—witﬁ—léw contract provisions ate interpreted as extending to
future laws, like Prop E, if the tisk that such a law would be enacted ‘was fore-
seeable, even if not ccsnsidered a likely, at the time of contract. Interstate Ma-
rina, 155 Cal. App.3d at 453. The undisputed facts show that Macphetson not
only foresaw the possibility of a no- dn]lmg initiative, it actually weighed the
" tisks of such an initiative at the time it executed the Lease. ‘
_ Macpherson consid'et_éd the risk that votets would pass an 'i_niti‘atjve
| _banning drilling, but it ultimatel:y concluded that the risk to its contraﬁtqal in-
terests were ‘minimal because (1) it believed that efforts to pass such an initia-
tive would fall to gatner the requisite méj_ority voted; and (2) even if such an
initiafive passed, Macpherson believed ﬁny such initiative would constitute an
. unenforceable 'i:npainncnt of its contract rights. It is therefore cleat that
Macpherson &new of the tisk posed by a voter initiatiin; and chose not to nego-
tiate for a tisk-allocation ptovision that would p).;otcct agatnst the risk that its |
investment would be lost upon passage of such an initiative. That is not sur-
. ptising because the tisk of a voter initiative banning oil dtilling was #o different
in kind than other risks accepted b'y Mﬁcphersoﬁ, such as the risks that its
_planned oil drilling proje& would be rcjected.by the Coastal CoMssion-or-
the State Lands Commission.

Given the foreseeable (and actually foreseen) natute of the risk, Sectlon

15(a) must be interpteted as imposing the risk on MacphetSOn, glven_the ab-
o sence of extrinsic evidence that the patties expressly decided this provision

would not extend to the tisk that Prop E would pass. |



C. ‘The . Trial Court’s :Intetpretation ‘Has  Absurd
Consequences. : i

It is a basic rule of contractual construction that, wheneveér ﬁqssible,
_ conttacts should be interpreted to avoid absurd consequenées. Kashmiré v. Re-
| ‘gmt.r- of Univ. of Calif,, 156 Cal App.4th 809, 842 (2{507). The- Trial Court’s in-
| t-erptetation of the Lease, howevet, leads to an absurd result in light of the ex- -
- ttinsic evidence. | |
. 'I'he small cxty of Hermosa Beach, with its very modest economic te-
_ soutces, would nevet “have nsked g 1 00+ million in liablhty by garnbhng that
City woters would not pass a.no-drilling initiative, espcclally given the &nown risk
that the “Stop Oil” citizens’ group was alteady planning to‘ place an initiative -
on the ballot. The City is inherently.‘ risk averse gi;;rgn its non-waivable duty to
protect'th.c health, s.afety'a.nd welfate of its residents. ' As the City noted in its -'
October 8, 1991 Q&A No. 8, the City is not a “risk taket” in Macpherson s
entrepreneunal entetprise.” Exh. 9, p. 351 |
By conttast, thete is nothmg irrational about a for—proﬁt, entrepreneu-
tial enterpnse assumlng the risk of 2 contmgency that it was conﬁdent would
;. never occut. “The undisputed evidence in this case demonstrates that
Macphetson knowingly accepted thé risk that its contractual rights might be
ciefeatcd if the vote.rs. pa..ssed an .initiative banning oil dtllhng Macphetson
knew that ciﬁ':,;ens wefe otgéﬁizing a gtass roots effort to ban drilling at the
‘same time that Macphetson and the City were negotiating the tetms the Leasc..
Macpherson could have protected against that risk by negotiating fo‘r'.comxao '
~toal aniguage protecting Against this tik. Hrmwsa Baach I, 86 CalApp.4th at
557. But it_j;:hose to assume the tisk of a no-dtilling initiative because it was

confident that the initiative would eithet fail or be unenforceable.



e The Trial Coutt’s intetpretation of the Lease as imposing this risk -on
- the City is thetefore absutd in light of the uﬁdisputed extrinsic facts.

D. - The City’s Pre-2001 “Failure” To Rely On Prop E Implies
Only That It Believed Prop E Was Unconstitutional.

B The Ttial Coutt based its contraét interpretation exclusively on what it
chatactetized as “coutse of perf;mnance” evidence indicating, in its view, thaT:
. the City did not interpret the comply—with—law provision as imposing the risk
of an initiative banning oil dtilling on Maéphcrson. ‘The ‘Trial Coutt’s interpte-
. tation is not merely inconsistent with the presumption triggered by the com-
ply-with-law provision, it is um:cﬁsona’ble,\ |

First, the “coutse of perfomnancé” evidence relied. upon by the Trial
Coutt was post-conflict extrinsic evidence, v.Jh.ich does not reflect upon the
paxf_ies’ intént “before any controversy arose.” Oceanside 84, Ltd. v. Fidelity Fed. .. .
| Bank, 56 Cal.App.4tﬁ 1441, 1449 (1'997.). The Trial Coutt Arclied upon evi-
. dence concerning the City’s actions in 1998, after the “Stop Qil” coaﬁtion had -
filed suit against the City, which tt%gg;.efed the City’s consideration of liability-
related factors, inclu&mg ﬁoncem that its fﬁlﬁte to perform under the lease
ﬁould subject it to liability if Prop E was deemed unconstitutional, as the City
believed it to be. The City’s conduct in 1998 was, thexcfo:.e, not the type of
“coutse of pcrfoﬁnance” evidence that would reﬂect its “practical construc-
.ti(;)r_x” of the Lease “before zin'y controversy atose.” 'This post-controversy evi-
dence is thetefore not admissible as cqursc-of—performé.ncc evidence. '
Eurther, the so-.‘calléd cou'tse‘ of petfotmance evidence dqes_ not sﬁp-
port the inference made By the ‘Ttial Coutt. ‘The T'rial Coutt teasoned that the
. City would not havé é.ttempteci to terminate the Lease in 1998 for teasons
other than passage of Prop B if it truly interpteted § 15(a) as Iexcu'sing its non-
petformance due i:o Prop E. Exh. 1, p. 5. The flaw in the Trial Coutt’s logic is



obvious: If the City believed that Prop E could not be applied to the lease
without violating the Constitution, a§ it indisputably did be].ieve.in -1998, then it
~would have 'necéssairﬂy believed tl'lat its contractual tight under the comply-
with-law provision would #ot. have been triggered by passage of Prdi) E, and
thetefore, the City would have no basis for assetting that contractual defense
until after the Court of Appeal’s 2001 tuling that Prop E was constitutiosial.
In that manaet, the City’s undisputed belief that Prop E was uncon's;itutional
" explains ‘why it ;lid not assert the cc;ntracma'lAcomply—with,—law defense in -
1998, |
| Indecc;l, the Coutt of Appeal in Hermosa Beach I récogni#d th'ét the
City’s “failure” to rely on Prop E before 2001 was due to its concern about
_ the initiative’s constitutionality. The -Coux;t rcjected'Maqpherson’s argument
. tfmit the City was iudiciélly estopped from relying on Prop E as a ttigéer for
the complyfv.rith-law provision because the City's pre-2001 _posiu'oﬁ was baée;i'
.on. its concetn. that rclig.nce on Prop E could subjecétr the City to contractual
ﬁabﬂity: "the City appca.rz_a to have adopted its [pre-2001] position on l;.he basis
that outside counsel informed the City that it could be subject to legal liability
to Macphés_:soh because épph'cau'on of Pr_opositioh E to the’ projéct nﬁgﬁt
'__constitutf; an unconétimtioﬁal impaitment of contract." Hermosa Beach II, :é-
j)ra, at *8. 'Thus, thete is no tational basis for inferting from the City’s “fail-
ure” to gséert the comply-with-law defense in 1998 that the City understood
" that it bote the contractual risk of a change in law prohibiting petformance of

the contract.



CONCLUSION
For these reasons, this Coutt should issue a W.U.t of mandate compcl—
hng the Ttial Coutt to gtant summaty judgment in favor of the City.
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